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STATEMENT OF THE | SSUE

The issue presented is whether HW New Yacht Sales, Inc., is liable for
t he payment of use tax, together with penalty and interest, on a yacht which it
purchased for resale and for use as a denonstrator

PRELI M NARY STATEMENT

On Novenber 5, 1992, the Departnent issued to Petitioner its Notice of
Proposed Assessnent, and Petitioner thereafter filed its Witten Protest of
Florida Sales and Use Tax with the Departnent. On April 21, 1994, the
Department issued its Notice of Decision sustaining its assessnent, and
Petitioner tinely requested a formal hearing regarding that determ nation. This
cause was thereafter transferred to the Division of Adm nis-trative Hearings to
conduct the formal proceeding.

Petitioner presented the testinmony of Stephen D. Myni han by way of
deposition. Denise Warren testified on behalf of the Departnment. Additionally,
Joi nt Exhibits nunbered 1-4 and Peti-tioner's Exhibit nunmbered 1 were adnmitted
in evidence



Both parties submtted post-hearing proposed findings of fact in the form
of proposed recommended orders. A specific ruling on each proposed finding of
fact can be found in the Appendix to this Recommended O der

FI NDI NGS OF FACT

1. Petitioner HW New Yacht Sales, Inc., is a Florida cor-poration |ocated
in Dania, Florida. It is a franchise and an authorized deal er for several |ines
of new boats. Petitioner is registered as a dealer for Florida sales tax
pur poses and has a deal er decal

2. Petitioner becane an authorized dealer for Davis Yachts, a manufacturer
located in North Carolina, in 1985. |In January 1990 Petitioner purchased a boat
fromDavis Yachts to be used for denobnstration and pronotional activities and
for resale. The boat was a 47-foot fiberglass sports fisherman naned "The
Bandit."

3. Wen the boat was delivered, Petitioner outfitted The Bandit with
extensi ve el ectronics and fishing equi prent, including a tuna tower, outriggers,
a fighting chair, rocket launchers, and live wells. It took approximtely two
months (until the second week in March 1990) to outfit the boat to have it ready
for its intended sports fishing purpose. The type of equi ppi ng done by
Petitioner is typical of that done on every such boat when it is sold since such
a boat cannot be used for its intended purpose w thout the el ectronics and other
equi prent. Petitioner, however, wanted the boat to be "ready to go," when
Petitioner sold it rather than having the purchaser wait for the outfitting to
be done before the purchaser could use the boat.

4. Petitioner paid the factory approxi mately $520,000 for the boat.
Petitioner's paynments to | ocal vendors for services and materials used in
outfitting the boat brought Petitioner's cost to approximately $590, 000.

5. The Bandit was never docunented or registered in the state of Florida.
It was only operated under Petitioner's dealer registration and decal, as
provided in Section 327.13, Florida Statutes.

6. The boat was purchased with the intent to sell it, and it was al ways
for sale fromthe first nonment it was outfitted and ready to be shown. It was
never Petitioner's intent to keep the boat. As soon as it was outfitted, the
boat had on board, at all tines, a file containing a conplete inventory of the
boat's equi pnent, including customand standard options, and a color brochure
with pictures of the boat to be given to potential customers.

7. \VWile Petitioner was attenpting to sell the boat, it was al so used by
Petitioner as a sales pronotional tool. Petitioner took the boat to various
fishing tournanents and exhibited it at boat shows and open houses. Davis
Yachts bore sone of the expense of those activities since pronoting the boat
inured to the benefit of Davis as well as of Petitioner. When the boat was
bei ng used for pronotional or sales activities, it would always have on board
enpl oyees or sal espersons of Petitioner or of Davis Yachts and custonmers. On
occasion, fam |y nenbers acconpanied Petitioner's sal espersons on board the
boat. The manner in which The Bandit was marketed--taking it to fishing
tournanents and boat shows and havi ng open house at various events--is typically
the way new sport fisherman yachts are sold throughout the industry.

8. The boat was shown to prospective custoners at |east once a nonth.
Approxi mately 50 customers were taken on sea trials.



9. The boat was never | oaned or rented to anyone. It was used only under
the direction of Petitioner or Davis Yachts. The only conpensation received by
Petitioner relating to the boat resulted fromthe occasi ons when Davis Yachts
split sonme of the expenses for the pronotional or sales activities.

10. The boat did not sell as quickly as Petitioner hoped. In QOctober 1990
Petitioner placed the boat on the Buck System a nultiple listing service which
distributes information to other yacht brokers concerning boats which are for
sale. Cenerally, boat dealers would not put new inventory in the nultiple
listing system Petitioner did so in this instance, however, in order to
qui ckly sell the boat because the governnent had announced a | uxury tax proposa
whi ch Petitioner feared would result in a downturn in the boat nmarket. Even
with all the effort put into attenpting to sell the boat, it did not sell until
Novenber 1991.

11. In July 1992 the Departnent began a routine sales tax audit of
Petitioner. The audit was conpleted in Septenber 1992 and covered the period of
time fromMarch 1987 through February 1992.

12. The Departnent auditor determ ned that Petitioner owed use tax on The
Bandit because in Novenber 1990, on the advice of its accountant, Petitioner
took the boat out of its inventory account and placed it in its fixed assets
account in order to take depreciation for federal incone tax purposes. Based
solely on Petitioner's treatnment of the vessel on its corporate books, the
auditor determined that Petitioner converted The Bandit to its own use and was,
therefore, responsible for paynent of the statutory use tax rate of 6 percent of
the value of the boat as reflected on Petitioner's records.

13. Based upon the audit, the Department issued its Notice of Proposed
Assessnent, assessing Petitioner $33,921.94 in tax, $8,480.50 in penalty, and
$7,085.52 in interest through Septenber 16, 1992. Interest continues to accrue
at $11. 15 per day.

CONCLUSI ONS OF LAW

14. The Division of Adm nistrative Hearings has jurisdiction over the
parties hereto and the subject matter hereof. Section 120.57(1), Florida
St at ut es.

15. The parties do not dispute that Petitioner was a regis-tered deal er
for sales tax purposes and coul d purchase the boat for resale tax free and
collect the tax on the retail sale to the ultinmate consuner. The dispute
between the parties involves only the question of whether Petitioner converted
the boat to its own use and becane |iable for the paynent of use tax solely
because Petitioner changed its treatnent of the vessel on the corporate books
for federal incone tax purposes. The answer is that Peti-tioner did not.

16. There are no statutes or rules which specify that the classification
of an asset on the corporate books for federal incone tax purposes is the only
factor to consider in determ ning whether property has been converted to a
taxpayer's own use. Although the auditor and the Departnent cited severa
Florida statutes and adm nistrative rules pertaining to use tax, none specifies
that the Departnment should | ook at no indicia of intent or use other than the
treatment of an asset on the corporate books for federal incone tax purposes.
There are no statutory or rule provisions which address this particul ar issue.



17. Further, the Department presented evidence that generally accepted
accounting principles (GAAP) prohibit depre-ciating inventory but allow the
depreciation of fixed assets. The Departnment's auditor testified that GAAP is
used for federal income tax purposes, but the Departnent does not require
taxpayers to foll ow GAAP. Accordingly, generally accepted accounting principles
do not dictate that Petitioner's treatnent of The Bandit on its corporate books
requires the paynment of a use tax to the state of Florida.

18. Dispositive of liability for use tax in this proceeding is
Petitioner's use of The Bandit. The Departnment admits that The Bandit was
exenpt from sal es tax when purchased by Petitioner, a registered dealer
Chapter 327, Florida Statutes, regulates the registration of vessels, and
Section 327.13(4) specifically regulates a registered dealer's use of a vesse
as follows:

(4) A manufacturer or dealer shall not use

or authorize the use of any vessel registered
pursuant to this section for other than
denonstration, sales pronotional, or testing
pur poses. Such vessel shall not be used for
any comercial or other use not specifically
aut hori zed by this section.

Thus, Chapter 327 provides for the registration of boats and provides for a
deal er registration when a boat is being used for denonstration and pronoti ona
activities.

19. The evidence is uncontroverted that fromthe day Petitioner purchased
the Bandit until Novenber 1991 when Petitioner sold the vessel to its ultimte
consumer Petitioner only used the vessel for denonstration and pronotiona
purposes. It was never used to carry passengers for hire or for any other
commercial activity. It was always for sale. The evidence is further
uncontroverted that the vessel was al ways operated under Petitioner's dealer
regi stration decal. The only conclusion that can be drawn fromthe evidence in
this cause is that the boat was purchased for resale and remained for resale
during the entire tine it was held by the Petitioner. |In short, the use of the
vessel never changed al though the entry for the vessel on Petitioner's corporate
books did change. The Department's auditor did not consider Section 327.13,
Florida Statutes, in determning that Petitioner was |liable for use tax because
she was not aware of the existence of that statutory provision

20. It is interesting to note that the change in treatnment on the
corporate books relied on by the Departnment to determ ne that the vessel was no
| onger for sale but had been converted to Petitioner's own use occurred at about
the sane tine that Peti-tioner placed the vessel on the nultiple listing service
to provide other yacht dealers with information on the vessel in order to
i ncrease Petitioner's opportunities to sell The Bandit. The listing of The
Bandit on the multiple listing service is cer-tainly another indicia of
Petitioner's continuing intent to sell the vessel. The Departnent offers no
expl anation for its choice of treatnent on the corporate books for federa
i ncome tax pur-poses being a controlling factor in determning the use of a ves-
sel rather than the continuous display of the deal er registration decal and the
listing of the vessel for sale on a nultiple list-ing service.

21. The better reasoned argunent is that the treatnent of an itemon the
cor por ate books may be one indication of whether personal property is being held
for resale, but it is not the only or conclusive indication. Were, as here,



Petitioner purchased a new vessel for resale as an exenpt purchaser and
continuously put forth efforts to acconplish that resale, only using the vesse
as authorized for a registered dealer, then Petitioner evidenced no intent to
convert the boat and did not convert the boat to its own use based only on
bookkeepi ng entries in the corporate records, follow ng the advice of its tax
pro-fessional. Under the Departnment's argunment, it is the bookkeep-ing entry
whi ch the Departnent has elevated to a taxable event rather than the actual use
of the vessel, a proposition not sup-ported by any statutory or rule citation

22. In its Supplemental Proposed Reconmended Order, Peti-tioner argues
that in the event the assessment of tax is upheld in this Recormended Order, no
penalty or interest should be inposed pursuant to the Departnent's broad
di scretion in determ ning whether to assess penalty and interest for the late
payment of sales and use tax. Section 213.21(3), Florida Statutes, authorizes
the Departnent to settle or conprom se a taxpayer's liability for penalties if
" t he nonconpliance is due to reasonable cause and not to wllful
negligence, willful neglect, or fraud.” No evidence was offered and no argunent
was nmade that Petitioner failed to pay a use tax on The Bandit due to willful
negligence, willful neglect, or fraud. Rather, it is undisputed that Petitioner
bel i eved no use tax was due and relied upon the advice of Petitioner's
account ant .

23. Simlarly, Rule 12-13.001, Florida Adm nistrative Code, authorizes the
Department to settle or conpromise the liability for interest, and Section 12-
13. 005 aut horizes such settlement when there is doubt as to the liability for
i nterest based on the facts and circunstances of a specific case. In the case
at bar, there are no statutes or rules specifying that the classification of an
asset on corporate books for federal incone tax purposes is the only criterion
the Departnment will utilize to determne that a vessel has been converted to the
retail dealer's own use, so as to render it taxable. |In the case at bar
Petitioner relied on advice of its tax professional and changed the way the boat
was treated on its corporate books, with no know edge that such m ght render it
liable for use tax. Further, no evidence was offered that there was any intent
or attenpt to wongfully evade the Florida use tax.

RECOMVENDATI ON
Based upon the foregoing Findings of Fact and Conclusions of Law, it is
RECOMMVENDED that a Final Order be entered determ ning that Petitioner is
not liable for paynent of use tax, penalty, or interest on The Bandit, and

wi t hdrawi ng the assessment which is the subject of this proceeding.

DONE and ENTERED this 2nd day of August, 1995, at Tall ahassee, Florida.

LINDA M R GOT, Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Admi nistrative Hearings
this 2nd day of August, 1995.



APPENDI X TO RECOMMENDED ORDER

1. Petitioner's proposed findings of fact numbered 1-12, 15, and 19 have
been adopted either verbatimor in substance in this Reconmended Order

2. Petitioner's proposed findings of fact nunmbered 13, 14, and 18 have
been rejected as not constituting findings of fact but rather as constituting
argunent of counsel, conclusions of law, or recitation of the testinony.

3. Petitioner's proposed findings of fact nunbered 16, 17, and 20 have
been rejected as bei ng unnecessary to the issues involved herein.

4. Respondent's proposed findings of fact nunbered 1-3, 6, 8, and 9 have
been adopted either verbatimor in substance in this Reconmended Order

5. Respondent's proposed findings of fact nunbered 4, 5, and 10 have been
rej ected as not being supported by the weight of the conpetent evidence in this
cause.

6. Respondent's proposed finding of fact nunbered 7 has been rejected as
bei ng unnecessary to the issues involved herein.

COPI ES FURNI SHED:

Cynthia S. Tunnicliff, Esquire
Penni ngt on & Haben, P. A

Post O fice Box 10095

Tal | ahassee, Florida 32302-2095

Mark T. Aliff, Esquire

Ofice of the Attorney Genera
Tax Section, The Capitol

Tal | ahassee, Florida 32399-1050

Li nda Lettera

CGener al Counsel

Depart ment of Revenue

104 Carlton Buil ding

Tal | ahassee, Florida 32399-0100

Larry Fuchs

Executive Director

Depart ment of Revenue

104 Carlton Buil ding

Tal | ahassee, Florida 32399-0100

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions to this Reconmended
Order. Al agencies allow each party at least 10 days in which to submt
witten exceptions. Sonme agencies allow a |larger period within which to submt
written exceptions. You should contact the agency that will issue the fina
order in this case concerning agency rules on the deadline for filing exceptions
to this Recommended Order. Any exceptions to this Recomended Order should be
filed with the agency that will issue the final order in this case.



IN THE DI STRI CT COURT OF APPEAL
FI RST DI STRI CT, STATE OF FLORI DA

HYM YACHT SALES, | NC., NOT FI NAL UNTIL TIME EXPI RES TO
FI LE MOTI ON FOR REHEARI NG AND
Appel I ant, DI SPOSI TI ON THERECF | F FI LED.
VS. CASE NO. 95-4169

DOAH CASE NO.  94-4909
DEPARTMENT OF REVENUE

Appel | ee.

opinion filed July 16, 1996.

An appeal froman order of the Departnent of Revenue.

Cynthia S. Tunnicliff of Pennington, Cul pepper, More, WIKkinson, Dunbar &
Dunl ap, Tal |l ahassee, for Appellant.

Robert A. Butterworth, Attorney General, and Mark T. Aliff, Assistant Attorney
Ceneral , Tall ahassee, for Appell ee.

BARFI ELD, C.J.

HW New Yacht Sales, Inc. (HW) challenges a final order of the Departnent
of Revenue (FOR) adopting the hearing officer's findings of fact, but rejecting
her conclusions of |law and finding that HW is liable for the paynent of use tax
and interest on a yacht which it purchased for resale, but which was al so used
by HW and by the manufacturer for denonstration and general sal es pronotiona
purposes. W affirmthe finding that HW is liable for the payment of use tax
and interest on the yacht, notw thstandi ng procedural error on the part of DOR

The parties do not dispute the facts. HW (a Florida boat deal er)
purchased the 47 - foot fishing yacht, "The Bandit," from Davis Yachts, Inc.
(the manufacturer)_ in January 1990 for $420,000. HW intended to resell the
yacht, but also to use it for denpnstrati on and sal es pronotional activities
until its resale. The yacht was taken to boat shows and fishing tournaments,
was used only under the direction of HW or Davis Yachts, and was never | oaned
or rented to anyone. Davis Yachts bore sonme of the expense of the pronotiona
activities, which inured to the benefit of both businesses. The yacht was at
all times operated under HW' s deal er registration and decal, as provided in
section 327.13(4), Florida Statutes (1991). 1/

In Cctober 1990, HW placed the yacht on a multiple listing service in an
effort to quickly sell it in face of a government announcenent of a |uxury tax
proposal which HW feared woul d adversely affect the boat market. In Novenber



1990, on the advice of its accountant, HMY took the yacht out of its inventory
account and placed it in its fixed assets account in order to take depreciation
for federal tax purposes. The boat was sold in Novenber 1991

In 1992, DOR perfornmed a routine sales tax audit of HW, covering the
period from March 1987 through February 1992. Based upon the change in the
accounting status of the yacht frominventory to capital asset, the auditor
determ ned that HW had converted "The Bandit" to its own use and was therefore
responsi ble for paynment of the statutory use tax under section 212.05, Florida
Statute (1991). Based on the audit, DOR issued a notice of proposed assessnent
of use tax, penalty, and interest, and HW filed a witten protest. DOR
thereafter issued a notice of decision sustaining its assessnment, and HW
requested a formal hearing, which was held before a Department of Administrative
Hearings (DOAH) hearing officer

HW' s prehearing statenent argued that no use tax was due because the yacht
"was purchased for resale and used as a denonstrator" and that "[a] dealer is
not deened to have used a vessel in Florida so as to be subject to the use tax
when he has a vessel for sale and is using it as a denonstrator, with a Florida
deal er registration decal as provided in Section 327.13, Florida Statutes.”
DOR s prehearing statenment stated its position, "that Petitioner's accounting
treatnment for the boat in question and use as a general denobnstrator vesse
converted the vessel to Petitioner's use and rendered it taxable, pursuant to
Chapter 212, Fla. Stat., despite the fact that this boat was sold in Cctober
1991."

The hearing officer considered the live testinony of the DOR auditor and
deposition testinony of the vice president of HW. HW's attorney argued that
HW was not l|iable for the use tax "sinply because of the treatnment that was
gi ven the yacht on the corporate books."™ DOR argued:

.the use of which this boat was put, accountingw se, was
i nconsistent with that to be afforded inventory. And at
that point in tine, it was converted to the use and benefit
of this particular taxpayer, and benefits were derived
[a]nd that is the basis [for the use tax assessnent].

VWhen HW' s vice president was asked whether the yacht was purchased as a
denonstrator, he responded:

A, Yes. CQur intention, in 1990, was to have a boat for
denonstrati on and pronotional purposes to enhance our
busi ness and to use as a vehicle, or vessel in this
case to draw nore busi ness and create nore sal es.
That was the purpose in getting that boat in 1990.

Q Didit create nore sal es?

A. | absolutely think it did.

He testified that it was always HW's intent to resell the yacht, that the yacht
was al ways for sale, that it was operated under HW's deal er registration and
decal, and that HW conplied with section 327.13. On cross-exam nation, he
agreed that the reason for purchasing the yacht was "for use as a denonstrator
as opposed for (sic) an investnent . . . the plan, fromday one, was to use it
as it was used, which was as a denonstrator . . . [t]he plan was for it to be a
denonstrator boat, and to use it for pronotional activities that we were

i nvolved with then, and still are today, and to do the boat tests, and to do the
factory sonme good when they needed sea trial and denonstrations done in our part
of the country; it was a designated plan.” He admitted that Davis Yachts



contributed to sone of the denonstration and pronoti onal expenses of the yacht,
"because the end result was that it was a benefit, supposed to be a benefit, to
both of us to have this thing as a denonstrator . . . that was a ot of the
reason for Davis' participation, was that it was going to be good for us both,
and as a denonstrator, we would be able to have this boat available for these
kinds of things.” The auditor testified that she was not aware of section
327.13(4), and that the sole basis for the use tax assessnent was the change in
accounting of the yacht.

In its proposed recommended order, DOR suggested the hearing officer find
that the use tax assessnment was nade agai nst the yacht "because the Petitioner
converted this boat to its own use by transferring it out of inventory and
taking a federal incone tax benefit that is inconsistent with the treatnent to
be afforded i nventory, which cannot be depreciated.” It proposed that the
hearing officer make the follow ng conclusions of Iaw that under the applicable
statutes, "the use of which the Petitioner converted this vessel was
inconsistent with its keeping [it] as inventory"; that "the conclusion that [the
vessel] was used in the trade or business is warranted"; and that although HW
purchased the yacht without sales tax liability, "its inconsistent accounting
treatment and actual use of the vessel supports the conclusion that "The
Bandit's had been converted to Petitioner's use and nerged with the mass of
property in this State, therefore rendering it liable for use tax as assessed by
Respondent . "

In her recommended order, the hearing officer concluded that HW's actua
use of "The Bandit" was dispositive of its liability for use tax. She cited the
fact that HWY had conplied with section 327.13(4) and stated that the DOR
auditor did not consider section 327.13 in determ ning that HW was |liable for
use tax "because she was not aware of the existence of the statutory provision."
She noted that the change in treatnment of the yacht on the corporate books
"occurred at about the sane tine that Petitioner placed the vessel on the
multiple listing service to provide other yacht dealers with information on the
vessel in order to increase Petitioner's opportunities to sell The Bandit." She
concl uded:

The better reasoned argunent is that the treatnent of

an itemon the corporate books may be one indication

of whet her personal property is being held for resale,
but it is not the only or conclusive indication. Were,
as here, Petitioner purchased a new vessel for resale as
an exenpt purchaser and continuously put forth efforts
to acconmplish that resale, only using the vessel as

aut hori zed for a registered deal er, then Petitioner

evi denced no intent to convert the boat and did not
covert the boat to its own used based only on book-
keeping entries in the corporate records, follow ng

the advice of its tax professional. Under the Depar-
ment's argunent, it is the bookkeeping entry which

the Departnment has el evated to a taxable event rather
than the actual use of the vessel, a proposition not
supported by any statutory or rule citation

The hearing officer noted DOR s broad di scretion, under section 231.21(3), in
determ ni ng whet her to assess penalties and interest for the |ate paynent of
sales or use tax if "the nonconpliance is due to reasonabl e cause and not to
willfull negligence, willful neglect, or fraud.” She found that "no evidence
was of fered that there was any intent or attenpt to wongfully evade the Florida



use tax." She recommended "that a Final Order be entered determ ning that
Petitioner is not liable for paynment of use tax, penalty, or interest on The
Bandit, and wi thdrawi ng the assessnment which is the subject of this proceeding."

Inits final order, DOR adopted the hearing officer's findings of fact and
her |l egal conclusion that it had jurisdiction, but rejected her other
concl usi ons of law, "because they m sapprehend the law or rely on or recite
i nconpl ete or inapplicable portions of the statutes or rules,” and substituted
its own conclusions of law. Noting the definition of "use" in section
212.02(21), it concluded that the facts "establish that Petitioner exercised
rights and powers incident to ownership of an interest in the property beyond

those necessary for resale of the property.” It noted that HW had admitted
using the yacht for denonstration and pronotion of sales of other boats, and to
general ly pronote goodwi Il for its businesses. It stated:

Denonstration and pronotional use of specific tangible
personal property restricted to that necessary to achieve
sal e of that specific tangible personal property, would

not result in assessnent of use tax. There is, however, no
exenption fromtax for tangi ble personal property purchased
and used for purposes of denonstrating and pronoting other
tangi bl e personal property.

(Enphasis in the original; footnote omtted.) It also noted that "' The Bandit'
was extensively used by petitioner and by Davis Yachts, Inc. (a separate |ega
entity), for denonstration and pronotion of sales of other boats in Davis
Yachts's inventory, or to be manufactured by Davis Yachts, and Petitioner

recei ved direct conpensation for that use.” 1t concluded that "[t] he use by
Petitioner of 'The Bandit' for the pronotion of its other boats and the use by
and for another entity were the exercise by Petitioner of rights and powers

i ncident to ownership beyond any required for resale of the property so used."

DOR found that section 327.13 addresses safe operation and registration of
vessel s, not taxation, and that "it does not provide an exenption fromtaxes
i nposed pursuant to Chapter 212." The agency concluded that it was not
possi bl e, under the narrow construction of tax exenption statutes required by
Green v. Pederson, 99 So. 2d 292 (Fla. 1957),

.to inply that the | egislature, by specifying uses of
a vessel for purposes of regulation and registration under
Chapter 327, intended to provide an exenption froma tax
expressly inmposed under sections 212.05 and 212.06, F.S. If
the legislature had intended to grant such an exenption, it
could have expressly done so. Conpare, for exanple, section
212. 0601, F.S., which provides an exenption from use tax
(other than a specified annual anount for each deal er
license plate) on use of a notor vehicle with a deal er
i cense plate under section 320.08(1), F.S.

It al so concluded that HW's converting the yacht "froman inventory itemto a
capital asset was not incident to resale of the property, but was a purposefu
use in order to claimdepreciation on federal income tax returns"” and that "by
signing a federal incone tax returns” and that "by signing a federal incone tax
return in which it clained a deduction for depreciation with respect to the
yacht, Petitioner declared that the yacht was not in its inventory of stock in
trade held primarily for resale, and that the yacht was used in its trade or
business.” It ruled that HW was |liable for paynment of use tax and interest on



the use of "The Bandit" because it "extensively used this property.” However,
it exercised its discretion under section 212.21(3) "to waive the penalty
related to this portion of the assessment.”

We find that DOR properly adopted all the hearing officer's factua
findi ngs, notwi thstandi ng how they were | abel ed by the hearing officer, and that
it also properly rejected her |egal conclusions. The hearing officer apparently
m sread the |law as stating that a dealer is exenpt fromthe use tax even though
it uses the vessel for taxable purposes, if it also intends to sell the vessel
DOR did not dispute that HW always intended resale of the yacht, or that resale
of "The Bandit" and any denonstration or pronotional activities intended to aid
in selling "The Bandit" are consi dered non-taxable uses. |Its determ nation that
HW is liable for use tax was based in part on the fact that in addition to
resale of "The Bandit," HWY al so used the yacht to sell other yachts and to
promote its business and the manufacturer's business, all of which DOR
interprets as falling within the statutory definition of a taxable "use.” This
interpretation of the statute is a reasonable one and is within the agency's
scope of activity.

The problemis that, notw thstanding that HW does not deny that it used
"The Bandit" to sell other boats and to pronote its business and the business of
Davi s Yachts, the hearing officer did not make such a finding that "The Bandit"
was used for nore than to aid in its own resale, probably because she did not
interpret the statute as making this determ nation central to the question of
whet her HW was |iable for use tax in this case. It was not within the agency's
province to make this factual finding. See Boulton v. Mrgan, 643 So. 2d 1103
(Fla. 4th DCA 1994); Friends of Children v. Department of Health and
Rehabi litative Services, 504 So. 2d 1345 (Fla. 1st DCA 1987); Cohn v. Departnment
of Professional Regulation, 477 So. 2d 1039 (Fla. 3d DCA 1985). Wre the actua
use of the yacht the only basis for the instant tax assessment, we would be
conpelled to remand this case to DOR for further proceedings, including remand
by the agency to the hearing officer for entry of a recomended order containing
all findings of fact necessary to the determ nation of whether HW woul d be
liable for use tax on "The Bandit." However, because the tax assessnment is also
based upon HW' s accounting treatnent of the yacht, we find affirnmance of the
final order is proper.

We approve DOR s determ nation that HW was |liable for a use tax on "The
Bandit" based on its conclusion that HW's converting the yacht "from an
inventory itemto a capital asset was not incident to resale of the property,
but was a purposeful use in order to claimdepreciation on federal inconme tax
returns” and that "by signing a federal incone tax return in which it clainmed a
deduction for depreciation with respect to the yacht, Petitioner declared that
the yacht was not in its inventory of stock in trade held primarily for resale,
and that the yacht was used in its trade or business. W also approve the
agency's interpretation of the statutory definition of "use” with respect to
denonstrati on and pronotional activities, i.e., that such activities rel ated
solely to resale of the vessel do not constitute a taxable "use," but that when
such activities are also related to the sale of other vessels or to the genera
promotion of the deal er's business or another business, they constitute a
taxabl e "use" of the vessel

Not wi t hst andi ng the agency's inproper factfinding with respect to the
actual use of the yacht, the final order determining that HW is liable for use
tax on "The Bandit," including interest, is AFFI RVED



KAHN, J., and SM TH, SEN OR JUDGE, CONCUR

ENDNOTE

1/ Section 327.13 relates to the registration by deal ers and manufacturers of
boats used for denonstration, sales pronotional, or testing purposes:

A manufacturer or dealer shall not use or authorize the use

of any vessel registered pursuant to this section for other

than denonstration, sales pronotional, or testing purposes.

Such vessel shall not be used for any comercial or other

use not specifically authorized by this section



